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) 
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COMMENTS OF THE REAL ACCESS ALLlANCE 

Introduction 

The Rcdl Access Alliance (the “RAA”)’ respcctrully submits these Comments in 

response to the Petition for Declaratory Ruling of ClickQuick TI. LLC (“ClickQuick”); San 

Marino at Laguna Lakes. L.L.C. ( 5 a n  Marino”): and Villa del Sol. L.L.C. (%'ills del Sol”).’ 

The Petitioners have asked that the Commission preempt 5 25-4.0345(1)(B)(Z) of the Florida 

Administratice Code (the -‘Florida Rule”) to the extent that i t  conflicts with 47 C.F.R. 

I The members ofthe Real Access Alliance are: the Building Owners and Managers 
Association Inlernational (“BOMA”), the Institute of Real Estate Management (“IREM“), the 
International Council of Shopping Centers (“ICSC”), the National Apartment Association 
(”NAA”), the National Association of Home Builders (“NAHB”), the National Association of 
Industrial and Office Properties (-‘NAIOP”), the National Association of Realtors (“NAR”), the 
Narional &isocia[ion of Real Estate Investment Trusts (“NAREIT“), the National Multi-Housing 
Council (--NMHC”). and The Real Estate Roundtable. A fuller description of the panies is 
attached hereto as Exhibit A.  

San Marino and Villa del Sol shall be referred to jointly as the “Property Ouners”; 
C’lickQuick a n d  the Property Owners shall bc referred to jointly as the ”Petitioncrs.” 



t; 68.105(d)(2) (the "FCC Rule"). l h e  Petitioners have also asked that the Commission find that 

the Properly Omners are pcrmitted to set the telephone demarcation point on their properties at a 

placc of  their choosing. and that ClickQuick has the right to use facilities located on the 

customer's side o f  those dcniarcation points without interference by BellSouth Communications, 

Inc 

Bascd on the plain language of the Florida Rule and the FCC Rule, the RAA believes that 

thc Florida Rule should be preemptcd. at least insofar as BellSouth has interpreted i t  as 

preventing the Propcrty Owners froin exercising their right to move the demarcation point to a 

place oftheir choosing. In addition. based on the facts alleged by Petitioners, the RAA believes 

Lhat the Property Owners haw the right under the FCC Rule to determine the location of the 

demarcation point in their respective buildings. Finally, the RAA believes that the Petition raises 

important questions regarding the rights of competitive providers to deliver services using 

facilities on the customers' side ofthe demarcation point 

1. THE FCC RULE EXPRESSLY PERMITS BUILDING OWNERS TO 
DETERMINE THE LOCATlON OF THE DEMARCATION POINT; THE 
FLORIDA RULE MUST BE PREEMPTED TO THE EXTENT IT INTERFERES 
WITH THAT RIGHT. 

The FCC Rule states 

In  multiunit prcmiscs in \vhich wiring is installed, including major additions or 
rearrangements of wiring existing prior to that date, the provider of wircline 
telecommunications may place the demarcation point at the minimum point of entry 
(MPO€). If the provider o f  wireline telecommunications services does not elect to 
establish a practice of placing the demarcation point at the minimum point of entry, the 
multiunit  prciniscs ouner shall determine the location of the demarcation point or points. 
'The multiunit premises owner shall determine whether there shall be a single demarcation 
point location for all customers or separate such locations for each customer. Provided, 
houcver. that where there are multiple demarcation points within the multiunit premises, 
a demarcation point for a customer shall not be further inside the customer's premises 
than a point 30 cm (12 in) rrom where the wiring enters the customer's premises, or as 
close thereto as practicable. A t  the time of installation, the provider of wireline 
IelecOininunications scrvices shall fu l l y  inform the premises owner of its options and 
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rights regarding the placement of the demarcation point or points and shall not attempt to 
unduly influence that decision for the purpose of obstructing competitive entry. 

17 C.T.R. 9 68 105(d)(2). 

I'he Florida Rule states thal the "Demarcation Point" is: 

l 'he  poi171 of physical interconnection (connecting block, terminal strip, jack. protector, 
optical nctwork interface, or remote isolation device) between the telephone network and 
the customer's premises miring. Unless otherwise ordered by the Commission for good 
cause sho\vii. the location of h i s  point is . . . within the customer's premises at a point 
easily accessed by the customer. 

Fla. Admin. Code 4 25-1.0315( I)(B)(?) 

'l'here is a clear conflict between these tivo rules. The FCC Rule allows the premises 

owner 10 cstablish llie location of the demarcation point, if the provider has not set i t  at the 

MPOE. The Florida Rule sets the demarcation point at a point within the customer's premises. 

Because the Florida Rule docs not acknowlcdge the right ofthe premises owner to establish the 

location ofihe demarcation point at a place other than a point within the customer's premises, i t  

conflicts with [he FCC Rule and is therefore preempted. N4RIIC c'. FCC, 880 F.2d 422 

(D.C.Cir. 1989) (FCC may preempt state regulation of inside wiring if state regulation interferes 

\I i t h  federal policy of promoting coinpeti tion). 

The purpose of the FCC Rule Cunher illustrates the need for preemption. When the FCC 

first dctariffcd inside \*.iring, i t  expressly inlended to promote competition in the installation and 

Inaintcnancc of such wiring. Dr/arifjin,y . .  /he /n.c/ul/n/ion nnd Muirzlcnuncr uflnside bC'iri77g, 

Mcmorandum Opinion and Order. 1 FCC Rcd 1190 at 1195.7 35 (1 986). This is a valid reason 

for preempting statc rcgulation or inside wiring. NARC'(,' 11. F('C, 880 F.2d at 431. In addition 

to promoting competition in the inslallation and maintenance of inside wiring, the Commission 

has rccognizcd that allowing an incumbent 10 exercise control over inside wiring also impedes 

compctition ill the delivery ofservices. 1 he FCC Rule itselfstates that the incumbent carrier 
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-shall no1 attcnipt to unduly inlluence [the owner's] decision for the purpose of obstructing 

coinpclitive entry." In oilier words. one purpose ofthe FCC Rule is to facilitate entry by 

competitive providcrs. 

The KAA supports the FC'C Rule fcor two reasons. First, the FCC expressly intended to 

prescne flexibility in multiunit installations, which is important because circumstances vary 

from one building to another. And second. because the R A A  supports the provision of 

conipetitive senice to tenants in buildings ofall kinds. l i the states are permitted to adopt rules 

that interfere with the ability of property owners to place the demarcation point at the best 

location to nicct thc nccds ofthcir tciiants, the FCC's policy goals will not be met. State 

reylations that increase the cost and complexity ofproviding competitive services to residents 

of multiunit buildings \hil l  hinder the development of competition. 

The effect of the Florida Kule and BellSouth's practice. as described in the Petition, is to 

delay entrance by competitors and increase costs to competitors, because competitors are forced 

to install a parallel set ofuircs  on the premises. In some cases, the additional cost and delay 

may make i t  impractical for a competitor to serve a property. Indeed, in  this case, the Petitioners 

assen that '-1tlhere is no economical way for ClickQuick 11 to provide its service" if i t  is unable 

to use the existing Xviring. Petition at 2-3. The Property Owners wish to introduce facilities- 

based competition in the residential setting - one of the Commission's principal goals - but the 

Florida rule is allowing BellSouth to interfcre with that goal. Thus, the Florida Rule not only 

conflicts with the express language ofthe FC'C Kule, but i t  also has an anticompetitive effect, 

and ihus confl icts w i l h  federal policy. N 4 R l K ' ,  880 F.2d at 43 I .  Consequently, the Florida Rule 

iiiust be prccinpted. 
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II. THE PROPERTY OWNERS HAVE THE RIGHT TO SET THE DEMARCATION 
POINT AT THE CHOSEN LOCATION BECAUSE THE FCC RULE 
EXPRESSLY GIVES THEM THAT RIGHT. 

‘l‘hc FCC Rule clear11 states that “lilf the provider of wireline telecommunications 

scrx’ices does no1 elect to establish a practice of placing the demarcation point at the minimum 

point of entry. the multiunit prcmiscs owner shall detemiine the location of the demarcation 

point or points.” This is csactly \khat the Property Owners seek to do. BellSouth has not elected 

to place the demarcation point at the MPOE, and the Property Owners have accordingly notified 

BellSouth that they wish to cstahlish the demarcation point at a specific point that is at or near 

the MPOE. The FCC Rule gives them that right. The purpose for which they seek to establish 

ihc dcinarcation point at that location is irrelevant. Indeed. relocating the demarcation point 

could ultimately allow the entrance of additional providers, in addition to or instead of BellSouth 

and ClickQuick. Consequently. the rclicrrequested by the Petition both conforms to the FCC 

Rule and would advance competition. The Commission should enter an order affirming the 

rishts of thc Property Ouners to move the demarcation point. 

111. THE COMMISSION SHOULD NOT GRANT THE PETITION TO THE EXTENT 
THAT DOING SO WOULD VIOLATE THE FIFTH AMENDMENT, BUT AT 
THE SAME TIME THE COMMISSION SHOULD CONSIDER WHETHER 
ADDITIONAL STEPS CAN BE TAKEN TO ALLOW COMPETlTlVE 
PROVIDERS TO USE INSIDE WIRING 1N A MANNER CONSISTENT WITH 
THE FIFTH AMENDMENT. 

‘Thc Petition appears to prescnt a novel question for the Commission, or at least one that 

has not been fully addressed. The focus of the Comniission‘s past orders dealing with the 

demarcation point and inside -iring has been on the right of customers and previous owners to 

tisc inside wiring. The Commission has not expressly ruled that a competitive carrier may 

coiincct to inside wiring controlled by a premises owner in order to deliver services to 

subscribers over that wire. BellSouth‘s position seems to be that if ClickQuick connects its 

5 



facilities lo [he inside hiring controlled by Petitioners, then ClickQuick will be "using" the 

miring. and that BellSouth has the right to prcvent that use. BellSouth appears to claim an 

o\rncrship interest in the inside wiring o f a  sort that would allegedly render ClickQuick's use of 

thc \z iring a "taking" of BellSouth's property. 

In principle. the RAA supports the right ofbuilding owners to permit compcting 

prob~iders to connect their facilities to inside wiring that is controlled by the building owner. The 

R A A  also supports (he right of building owners to designate competing providers as their 

contractors or agents for purposcs of managing inside wiring and relocating demarcation points. 

These principles arc important to the development of residential facilities-based competition. 

But a1 the same time. the RAA is very sensitib~e to the issue of property rights. In the past, the 

members of tlic M A  have refrained from supporting actions that might have favored building 

owners but might also have resulted i n  thc taking of provider-owned wiring. Sce. c g . ,  Further 

Joint Comments of Building Owners and Managers Association International, et a]., 

~c.lcc.ommu/7ic.u/;~i~.~ Scv1.ic.r.s Ins;& Wiving. CS Docket No. 95-1 84, MM Docket No 92-260 

(filed SepL. 25, 1997). at 8 .  Consequently. although granting the Petition would advance the 

interests of property owners \\ho wish to introduce competitive access to their buildings, the 

W A  cannot support the Pctition ifallowing ClickQuick to transmit its signals over the inside 

wiring in question ivould constitute a taking of BellSouth's wiring. For that reason, the RAA 

cannot support the Petition, at least until certain issues are resolved. 

Among othcr Ihings. we note that i t  is not clear from the Petition that BellSouth actually 

holds title io (he wiring. For example. is [he u~iring a fixture under Florida law'? In  addition, we 

nole [hat BellSouth has been on notice ofthe rights established by the FCC Rule since 1991, 

Mhcn the original version of Ihc rule took effect. BellSouth has known that property owners had 
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thc right to assume control of any wiring installed on the customer's side of the MPOE.' If 

BellSouth has dclibcrately followed a policy of installing inside wiring at its own expense, 

nithout cntcriiig into mritten agreements with property owners spelling out the rights of the 

rcspective parties, i t  has done so i n  the knowledge that the Commission intended Lo deregulate 

insidc wiring and had expressly limited BellSouth's control over such wiring.' One could 

therefore argue that BellSouth has \\ailed any right to compensation.s and that the Commission 

has implicitly addressed this issuc in the FCC Rule: references to the customer's use and control 

of inside wiring include use ofthe wiring to receive services from any provider, and no special or 

We note in passing that to the cxtent that ClickQuick's rights may depend on any 
agreement between ClickQuick and the Property Owners, we do not believe that the Commission 
has the authority to adjudicale the question of %hether ClickQuick has the right to use facilities 
on the customers' side of the demarcation point. To reach such a conclusion. the FCC would 
necd to rule on matters of Florida contract and agency law, and would be asserting jurisdiction 
ovcr a property owner that is not engaged in the provision of a telecommunications service or 
any other aspect of the communications business. These are matters outside the scope of the 
authority granted to the Commission under any  provision of the Communications Act. See, e - g .  
Rrgen/.c of I.'niivxciiy Sys/em (~f'Georgiu v. (~'urroll, 338 U.S. 586 ( 1  950); Rudio S/u/ion WOW V .  

.Joh~i.son, 326 U.S. 120 (1935): Illirioi.~ C'iiizens Conimiiree for Broadcasfing v. FCC.'. 467 F.2d 
I397 (7th Cir. 1972). For the rcasons discusscd above, however, it is clear that the Property 
Oivners have the right to establish the location of the demarcation point, and the Florida Rule is 
preempted lo  the extent that it interferes with that right. It is also clear that BellSouth cannot 
interfere with the owners' rights. With those issues resolved, we believe that the state law 
questions regarding Clickquick's authority could be readily resolved in the proper forum, should 
such a proceeding be necessary. In any event. we believe that all that is really required here is a 
ruling on the general issue ofthe rights ofproperty owners and competitive providers under 47 
C.F.K. $ 68.105(3)(2). 

The Commission has ruled that carriers are not entitled to additional compensation for 1 

the usc of their wiring. because there are already procedures in place under which carriers 
recover their costs. Rei.iew of S'ec/io~is 68.104 und 68.213 ojihe C?ommission 's Ru1e.c 
(~'onceri7ing C'onncc/ion of Siinple Ii7side Wirir7g /o /he Telephone Nehvork, Order on 
Keconsiderarion, Second Report and Order and~second Further Notice of Proposed Rulemaking. 
12 FCC Rcd 1 1  897. 1 32 ( I  997) ( " h i d e  Wirinx Order..). 

' Or, because BellSouth installed the wiring knowing it would not be able to retain 
control o w  i t  if the Property Onners chose to assert their rights under the FCC Rule, one might 
argue that the wiring was abandoned. 

7 



additional consent is required by the provider. Otherwise. as this case illustrates, incumbents 

will be able to exercise their position in the market to block competitive entry. Accordingly, 

\\hen the Commission stated that "carriers may not require that such wiring be purchased and 

may not impose a charge for the use of such wiring," Inside IViring 01-der, 732. one could argue 

that the Commission intended to include use of'this wiring by additional facilities-based service 

providcrs. 

Thc Commission must also consider whether the Petition presents an issue under the 

takings clause of'the Fifth Amendment. If the Commission concludes that the relief sought by 

the Petition prescnts an unresolved "takings" question. that question therefore should be 

addressed. And if granting ClickQuick the relief requested would unavoidably result in a taking. 

the Petition should be denied M i t h  rcspect to that point. At the same time, however, the Petition 

raises a n  important question: if the Coinmission concludes that under existing law, to avoid a 

taking, competing providers are required to compensate incumbent carriers for use of inside 

Miring. under -hat circumstances can competing providers use inside wiring? For example, 

BcllSouth seems to claim that because ClickQuick does not provide a telecommunications 

senice, i t  has no right to use Ihe inside miring under any circumstances. This obviously has 

important ramifications Ihr facilities-based competition. So long as incumbent providers can 

claim the right to prcxnt  competitors from using inside wiring, neither building owners nor 

conipcliti\e providers will be able to confidently provide for the delivery of competitive services 

to occupants of multi-tenant buildings, except in very rare circumstances. 

Accordingly. we refrain from ursing the Commission to rule that ClickVuick has the 

righl to use the facilities on the customer's side of the demarcation point over BellSouth's 

otjections. A t  the same time. hoae\er,  the RAA urges the Commission to carefully consider 

8 



both the facts and its rarlicr dccisions. lo delermine whether (i)  the Petition indeed raises a Fifth 

AmendmenL issue. and ( i i )  i t i t  does. whether the Commission can take additional steps to allow 

compctitors to connect lo and use iiisidc wiring without running afoul of the Fifth Amendment. 
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CONCLIlSlON 

For the rrascins indicatcd aboxe. the Bureau should grant the Petition in part 

Respectfully submitted, 
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Roger Platt 
Vice President and Counsel 
The Real Estate Roundtahlc 
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APPENDIX A 

MEMBERS OF THE REAL ACCESS ALLIANCE 

~I’he Building Owners and Managers Association, International (“BOMA International”) is an 
international federation of 101 local associations. BOMA International’s 17,000 members 
own or manage more than 8.5 billion square feet of downtown and suburban commercial 
propcrties and facilities i n  North America and abroad. The mission of BOMA International 
is to advancc thc performance of coinmcrcial real estate through advocacy. professional 
competency. standards and research. 

l‘hc Institute of Real Estate Managcnient (“IREM”) educates real estate managers, certifies 
the competence and professionalism of individuals and organizations engaged in real estate 
inanagement, senes  as an advocate on issues affecting the industry. and enhances and 
supports its members’ professional competence so they can better identify and meet the needs 
oflhose uho  use their seruices. IREM was established in 1933 and has 10,000 members 
across the country. 

The lnternarional Council of Shopping Centers (..ICSC’J is the trade association of the 
shopping center industry. Its 38.000 members in the United States, Canada, and more than 
70 other countries represent owners; developers, retailers, lenders, and all others having a 
professional intcrcst in the shopping center industry. ICSC’s 34,000 United States members 
reprcscnt almost all of the 43.661 shopping centers in the United States. 

‘l’hc National Apartment Association (‘.NAA”) has been serving the apartment industry for 
60 years. I t  is the largest industry-wide. nonprofit trade association devoted solely to the 
needs of the apartment industry. NAA represents approximately 27:600 rental housing 
professionals holding responsibility for more than 4.38 million apartment households 
nationwidc. 

The National Association of I lonie Builders (“NAHB”) is a federation of more than 800 state 
and local home builder associations nationwide. working to enhance the political climate for 
housing and for the building industry. and promoting policies that keep housing a national 
priority. NAHB’s members are engaged in all aspects of real estate development, ownership, 
and management. and include owners and managers of apartment buildings, condominiums, 
cooperatives. and community associations. NAHB is comprised of over 203;000 members, 
u~ho collectively employ over cight million Americans. 

I‘hc National Association oflndustrial and Office Properties (“NAIOP”) is the trade 
association for developers. ou~ners, and investors in industrial, office, and related commercial 
rcal estate. NAIOP is comprised of over 9.500 members in 46 North American chapters and 
offcrs its members business and networking opportunities, education programs, research on 
trcnds and innovations. and strong legislative representation. 

The National Association of Rcal Estate Investment Trusts (“NAREI”) is the national trade 
association for real cstate inicstinent trusts (REITs) and publicly-traded real estate 
colnpanies. Its members are R E U S  and other businesses that own, operate, and finance 
income-producing real estate. as well as those firms and individuals that advise, study and 
servicc those businesses. 



The National Association of Realtors (“NAR.) is the nation’s largest professional 
association. representing more than 720.000 members. Founded in 1908, the NAR is 
coniposcd of residential and commercial realtors who are brokers, salespeople, property 
managers: appraisers, counselors and others engaged i n  all aspects of the real estate industry. 
The association uorks to preserce the free enterprise system and the right to own, buy, and 
scII real propcrty. 

The National Multi-Housing Council (--NMHC’’) represents the interests of the larger and 
most prominent lirms i n  the multi-family rental housing industry. NMHC’s members are 
engagcd in all aspects of the development and operation of rental housing, including the 
o\hnership, construction, finance, and management of such properties. 

The Real Estate Roundtable (‘-RER’) provides Washington representation on national policy 
issues 1 ita1 to commercial and income-producing real estate. RER addresses capital and 
credit. tax .  cnvironmental, technology and other inxestment-related issues. RER members 
are senior executives from more than 200 U.S. public and privately owned companies across 
all segments of the commercial real estate industry. 
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Certificate of Service 

I hereby certify that I ha\e causcd to be deliiered this 4th day of June, 2003, copies of the 

I'orcgoing Coiniuenls of  the Real Access Alliance to the following persons: 

W .lames MacNaughton 
90 Woodhridge Center Drive 
Suit 61 0 
Woodhridge. Ne& Jersey 07095 

B\ First Class Mail 

Janice M. Mq les 
Federal Communications Commission 
W ircl ine Coinpeti tion Bureau 
Competition Policy Division 
Suite 5-C327 
445 1 2 ' ~  Street. sw 
Washington. DC 20551 
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